PUBLIC LAW BOARD 6721

in the Matier of the Arpiitra
BURLINGTCN NORTHERN SANTA FE
RATLWAY COMPANY NMB Case No. 25
Claim of K. L. Jenkins
and Passing a Signal
Dismissal: Displaying Stop

UNITED TRANSPORTATION UNION

akxeman K. L., Jenkins for reinstatement
5, ! i T 1

STATEMENT OF CLAIM: Recuest on behalf of Southern Californi
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FINDINGS OF THE BOARD: The 3oard finds that the Carrier and
Organization are, vrespectively, Carrier and Organization, and
Claimant an employee within the meaning of the Railway Labor Act,
as amended, that this Board 1s duly constituted zand has
jurlisdiction cver the parties, ¢laim and subject matter nerein, and
that the parties were given due notice of the hearing which was
held on March 10, 2006, &zt Washington, D.C. Clazimant was not
present at the hearing. The Board makes the following additional
findings:

The Carrier and Crganization are Parties =o a collective
bargaining agreensent which has been in effect at all times relevant
to Ehis dis;ﬁte, covering the Carrier’s employees in the Trainman
and Yardman crafzs,

aop ¥ : nree guarters years of rvice. Claimant
had previously accepted responsibility under Alternate Handling for
a Class I Rules violation,

On WNovember ¢, 2004, Claimant was assigned as Brakeman on
service petwsen 3an Diege, CA and Barstow, CA. His train was in
CTC territory and had just passed a signal, for which a proceed
indication or Dispatcher authorization was reguired, when it
experiencecd an undesired emergency. The c¢rew reported the
emergency toe the Digpatcher. The crew suspected a broken knuckle.
The Conductor, equipped with a radio and cell phore, left the
Engineer and Claimani in the cab, walked the train and discovered
chat a knuckle had broken, which had separated the train, thereby
braking it to a stop in two sections. The Conductoer walked by the
signal whicn the front of the train had previously passed.
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Pursuant Te instructicas from the Conductor, Claimant placed
a kruckle from the head end on the ground next to the engine. The
Engineer then pulied the train ahead to the point where the last
car ({with the broxen coupler on the rear} was adjacent to the
xnuckle, Claimant ther replaced the broken knuckle and, when the
coupler was repaired, the Engineer shoved the train backward o
make oint with the other half of the train. ineer did

Claimant rode the point as the train shoved back, and while he
was on the pointT, the train passed the red signal, Cilaimant
ctestified that he did.not see the sigral in the dark and,
apparently, becausejﬁggv?ocused elsewnere. Thus, because he did
not see tne red signal, he did not report vassing the signal to the
other crew mempers. The second hzlf of the frain never passed the
signal the first time and that part of the train was still in the
plocx into which the forward part of the train entered in reverse.

When had been
repliaced the train
Ymay’” hav he joint.
Tha Engin Lion and,
after dis g that if
the Engil o e ngineer’s
obiigaticn to repert ii. Claimant had the opporitunity to report
the red signal viciation uvon arrival &t the end of the run, but
did net do so; neither did anyene else on the crew. The violation
was nct discovered untii two cays or so later.

Clzimant was issued z notice o attend an investigation to
determine whether he had viclated Rules 1.1, 1.6, 1.47, 6.4, 6.5,
9.2 and 9.1.13 ©f the General Code o©f Operating Rules, Fourth
edition, effective April 2, 2000, as supplemented or amended.

GCeneral Cods of Operating Rules ([“GCOR”) (effective April 2,
2000) Ruie 1.1 states,

Safety is the most important element in performing
duties. Obeying the rules is essential to iob safety and
continues employment.

GCOR
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ne conductor supervises the operation and
Crad

Wnhen cars or engines are shoved and conditions
require, & crew memper must take an easily seen position
on the leading car or engine or be ahead of the movement,
To provide protection.

-

_ +T a train overruns any bleck signal that reguires
it To 3tcp, the crew musc: Warn other ifrains at cnce by
radic. Stop the train immediately. Repori it to the train
dispatcher,
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Cilaimant was found guilty of the rule violations. Claimant’s
perscnal record was then reviewed. Based ¢n the Carrier’s PEPA
{Policy Ifor Employee Perfcormance Accountabilityl, Claimant was
dismissed by letter dated December 3, 2004, based on the violations

tuted his second Level S rules
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The claim was appealed and progressed in the usual manner, but
without resolution:; it was submitted to this Board for
adijudication. The Organizaion reguesited Claimant’s reinstatement o

service on & ieniency basis.

POSITIONS OF THE PARTIES: The Carrier zrgues tha:t it established
Claiment’s wviolations of the Rules as charged by substantial
evidence. It asserts that the essential facts are not disputed:
Claimant and his crew passed a red signal, without authorization,
while Claimant was riding the point protecting the reverse
movement It alsc asserts that the undisputed evidence is that
Claimant failed 1To observe the signal and, after the violation
occurrea and Cla‘mant became aware of it, he failed to report the
ic
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Claimant does not qualify for non~disciplinary handling because he
?ig_not accept responsibility for his actions, as evidenced by his
:az;u;e LG report the viclation during the two days he had the
opportunity to do so0. i i t
¢ligible for Rlternative

from another violation wt

Firally, the Carrier points

utilize the Alternati

mechanism; and it asaser

walved any argument a8 ©

Tne Carrier points out that the Organization seeks Ciaimani’s
reinstatement on 2 leniency pbasis. It maintains that dismissal was
appropriate and consistent with its Policy for Empliovee Performance
Accountability (“PZPA”), in light of the nature and seriousness of
Claimant’s cffense and his probaticnary status at the tfime which
resuzted from a previous Level § violation. The Carrier contends
tLa? ;t vtilizes dismissal only in instances of very serious
viciations, DUt t contends that the instant viclations represant

situation where dismissal is appropriate. -

The Carrier, citing authorities, asseris that it has sole
discretion in granting leniency reinstatements; and it maintains
that it did rot abuse its discretion when it declined t grant such
reinstatement in this situation. The Carrier urges that the claim
be denied.

The Organization argues that the Carrier failed to prove the
charges against Claiment. It asserts that Claimant folliowed the
Conductor’s instructions and, after doing so, participated in
discussions with the other crew members as to the éossibiiltv that
the train had passed 2 stcp sigrnal. LHowever, maintains the
Organization, Claimant reasonably beiieved <that it was the
responsipility of the Engineer and/or Conductor to xreport the
vielation and that he learned only later that they ﬁaQ*HOt, in
response to wnich he accepted responsibiliity and punishment. The
Organization denies any dishonesty on Claimant’s part.

The Organization argues that the Carrier improperly failed to

i he ng under the Alternative Handlin
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DISCUSSION AND ANALYSIS: It was tne burden of the Carrier to
estabiish Claimant’s violation of the rules by substantial credible
gv1dence on the record as a whole and to prove that the penalty of
dismissal was proper. The Board is persuaded that the Carrier met
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~Ls purden to establish that Claimant violated the Rules with which
e was charged and that the penalty of dismissal was not arpitrary
or excessive.

ITne Beard finds the essential and undisputed facts to
establish that Claimant and his crew passed a red‘signal, without
authorization, while Claimant was riding the point protecting the
reverse movement. Cilazimant failed to observe the szdnal and, after
tne violation occurred and Claimant became aware of it, and even
alter discussior whether either of the cther crew members were

ing to report the apparent violatiocn, he failed to report the
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It is weirl establiished that passing a red signal is among the
most serious of saiZety violations, A train which passes a red
signal and enters a block without permission may coliide with
another trzin already occupying the biock or mav be struck by
anotner train routed intc the block by a Dispatcher who believes
tne ploCk TO De ampiy.

“he evidence clearliy establishes that the train operated by
Claimant’s crew backed through the signal into the block it had
just vacated. Claimant, who was riding the point of the reverse
move, Wwas responsible To protect the move, including observing and
regporting the red signal. The evidence persuzades the Board that
Claimant ;i ; ; Dillit in this ard
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Claimant was in the cab when the train passed the signal in
vhe first instance and is charged to have been aware of the signal.
When the cause of the emergency was ascertalined, Claimant knew, or
should have xnown that backing the train back through the signal to
recoucle would b2 necessary if the train had parted. Even if he
fhiad not recalled passing the signal, he was riding the point and in
a pcsition to observe the signal as the train approached it in
reverse. He had the opbligation te be alert to the signal and to
communicate the appreaching signal to the scther two creﬁ.members at
that time

climinate ; the Conductor was in charge of the train or
Decause the Engineer was actually operating the ifrain during the
move. Claimant was riding the peint and also sheould have seen the
Lgna H his
d
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The laimant returned to the
cap, the e remaining crew members,
WRO were pbotn olation, acknowledged the
pessinili ed & red signal without
Dermissio ld not report iif., However,
Ciaimant v reflection, that a red
signal wi 2 reverse move and that
nC permissic iazimant was riding the
point and akes clear, was directly
responsiop 1 Lhose reasons, Claimant
was also r Che violation, at least i° the other
emplovees re To garry out ihat
resporsibl ruies

Of tThe Orgarnizaticn’s argument that Claimant’s viclations
snould have been referred for Alternate Hanaling, tThe Board is not
persuaded. in cxder to Dbe eligible for Alternative Handling,
Claimant would have been Obligated to accept responsibility for the
viclations, which by his failure to report the wviclation, he didg
ncet do, Wnile there might be g 7hen in the Alternative
Fandling process such respon T be acknowledged, =the
Policy for Employee Periormar bility {the “Poiicy”) is
Ciear that empliovees who commi : i S violation while on
propation from the first, such Wwas, are not eligible
for such treatment. The Board conc nat tne Carrier did not
&CT 1mproperly when it refised 2imant Lo Alternative
Handling.

Any instance of passing z stop sigral without psrmission is z
serious rules wviolaticn, The Bcard notes that the train bpacked
through the sigrzl oniy +o couple up Lo its second half, wnich
already occupnied the bleock. The Board aisc notes that it was the
Cilaimant’s direct and primary obligation to report Lo the cab that
the train was passing a signal and tnat *he Engineer’s gpligation
©O contact the Dispatcher from the cab to obtain permission Lo o
S0. To be sure, it was the primary cbligation of the Engineer, who
nad beern operating the Zrain at the time of the viclation, and the
Conductor, who was in charge ©of the trzin, to report the viclation.
Those allocatiocns of respensipllity serve to mitigate somewhat the
navure oI Claimant’s conduct, but do not excuse nim, in light of
the fact that he was on the point and was responsible to observe
and report signals. )

Tne Poiicy provides, in part, thaf a seccnd serious incident
within a 36-monih review period will subject the employee to
dismissal. The Policy does not require dismissal and does net
subpstitute for the Carrier’s burden -o prove that discicline was
tre appropriate penalty, Here, Claimant had acknowledged
respensipility for a vrevious, serious rules viglation and was on
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oropation at the time he committed the viclations at issue in this
oroceeding. His conduct in connecticon with the inciden®t was in
viciation of the Rules cited. Claimani’s failures tc observe and
repert tne sigra’ resulted in the violation and endangered the crew
a;d others, in violation of Ciaimant’s primary obligation to comoly
with safety rules. Under such circumstanrces, the penalty imposed
by the Carrier cannot pe held to have been unreasonable, harsh or
excessive, The Award sc reflects.

AWARD: The Carrier proved Claimani’s violations of the rules cited
by supbstzartial evidencs, The <Carrier did not viclate the
Alternative Handling Rgreement when it failed to afford him access
tc Alternative Handling. The penalty o©0f Dismissal 1is not
uanregsonaple, nharsh or sxcessive. The claim is denied.
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